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IN THE SPECIAL COURT :: SONITPUR, TEZPUR:: ASSAM 

 

 

PRESENT:-  N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Special (POCSO) Case No. 46 of 2015. 

U/s. 5 (g) of  

Protection of Children from Sexual Offences Act, 2012. 

 
State of Assam 

 
-Vs- 

 
1. Sri Jenson Barla, 
2. Riten Gowala and, 
3. Nazrul Islam. 

 

FOR THE PROSECUTION :-  Mr. S.K.Moitra, Special PP. 

FOR THE DEFENCE  :-  Mr. B.Borthakur, Advocate. 

EVIDENCE RECORDED ON :-  10.12.18, 4.1.19, 28.3.19, 22.5.19,  

4.6.19, 18.6.19, 15.7.19 and 25.2.2020. 

ARGUMENTS HEARD ON :-  16.06.2020. 

 JUDGMENT DELIVERED ON   :-   25.06.2020. 

 

JUDGMENT 
 

1. The case of the prosecution in brief is that on the night of 13.11.2015, 

the prosecutrix and her friend came to see the Kali Puja at Tulip Tea 

Garden and then she was raped by five youths and her friend was badly 

assaulted. Hence, the FIR was lodged by the General Manager of the 

said garden.       
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2. Based on the said FIR, a case being Dhekiajuli PS Case No. 695/2015 

U/s 376 (F)/ 34 of the IPC R/w Sec. 4 of the POCSO Act, 2012 was 

registered and after completion of investigation, chargesheet was 

submitted against four accused persons including the afore-named 

accused persons but the presence of accused Nabbar Ali could not be 

procured and on 3.9.2018, he was declared absconder by my learned 

predecessor and the case as against him was filed. Rest of the three 

accused persons stood trial.  

3. On appearance of the accused persons, copies of relevant documents 

were furnished to them in compliance of the provision of Sec.207 CrPC. 

Having heard both the sides and considered the materials on record, a 

formal charge was framed against the accused persons u/s 5 (g) of the 

POCSO Act, 2012 and had been read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried.  

4. During trial, the prosecution has examined as many as 7 (Seven) 

witnesses including the medical officer and the investigating officer. The 

accused persons were examined U/s 313 CrPC. Defence has not 

adduced any evidence. At the end of the trial, the argument advanced 

by the learned counsel for both the sides were heard at length.  

                               POINT FOR DETERMINATION 

 Whether the accused persons on the alleged night of 

occurrence, committed gang penetrative sexual assault on 

the victim girl namely XXX, aged about 13 years and thereby 

committed an offence U/s 5 (g) of the POCSO Act, 2012 

punishable U/s 6 of the Act? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

5. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record including the law 

relevant to the issue in hand. 
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6. The learned Special Public Prosecutor had strenuously argued that this 

is a case where the evidence on record clearly establishes the guilt of 

the accused beyond all reasonable doubts. It is further argued that it is 

true that the alleged victim girl could not identify the accused persons 

but her evidence is natural and does not suffer from any infirmities. She 

did not admittedly belong to the locality and so, she could not identify 

them but the evidence of PW2 clearly goes to show that it was the 

accused persons who were the perpetrators of the criminal act done 

upon the victim girl. It is further argued that the evidence of PW2 

coupled with the evidence of the prosecutrix clearly goes to show the 

complicity of the accused persons in the commission of the alleged 

offence. It was further argued that in a case of sexual assault, the 

evidence of the victim girl is alone sufficient for bringing home the guilt 

of the accused and her evidence even does not require to be 

corroborated by the evidence of any independent witness. It is 

therefore, argued that the accused persons are liable to be severely 

punished in this case. In support of his argument, reliance was placed 

on the following decision: 

 Pattu Lal Vs State of Punjab, AIR 1996 SC 3197. 

7. Per contra, the learned defence counsel had argued that this is a case 

where the accused persons have been falsely implicated whereas they 

had no connection with the alleged occurrence. It was further argued 

that the informant of this case who was the Manager of the Tea Garden 

was not examined by the prosecution. It was further argued that the 

informant had no personal knowledge of the alleged occurrence and no 

family member of the prosecutrix had lodged any FIR in this case. It 

was further argued that the statement of the alleged victim girl U/s 164 

CrPC was recorded after one year of the alleged incident. It was also 

pointed out that neither the medical evidence supported the case of the 

prosecution nor does the evidence of the prosecutrix show complicity of 

any of the accused persons in the commission of the alleged offence. It 
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is further argued that the evidence of the witnesses including that of 

the prosecutrix suffers from serious contradiction and as such, the 

prosecution case is liable to be rejected lock, stock and barrel.     

8. I have duly considered the arguments in the light of the evidence 

adduced. The alleged victim girl namely XXX has been examined as 

PW3. Her evidence goes as follows: 

9. On the night of the incident, she along with her friend went to Tulip TE 

for enjoying Kali Puja. They were loitering around the place of Puja. 

Then she felt sleepy. She wanted to go to her sister’s house namely 

Munni. Then, while she and one Ranjit Karmakar (PW5) were on their 

way to her sister’s house, five youths stopped them. They assaulted 

Ranjit and threw him into a pond. Then they took the victim girl PW3 

near the river bank. One of the youths forcibly raped her. She could not 

identify the boy due to darkness. When she shouted, one Bimal and Ajit 

came to her rescue but seeing them, the culprits fled away. Bimal told 

her that the culprits were Jenson Barla and others. She was told all the 

names by Bimal but she could remember only the name of Jenson 

Barla. In the morning, she and her uncle went to the Manager of the TE 

and then the Manager lodged the FIR. She was sent for medical 

examination and her statement U/s 164 CrPC was also recorded after 

one year. She also categorically stated that at the time of the incident, 

she was about 14 years of age. 

10. In her cross-examination, the prosecutrix had stated that she did not 

know the accused persons but only one accused went to her house 

after the incident to tell her that he was not involved in the alleged 

incident. He was Nazrul Islam. She could not identify the culprits due to 

darkness. She also could not identify the youth among the five who 

raped her. She had also admitted that she did not state to police that 

Bimal told her that he knew all five youths. She also admitted that she 

did not state to police that she wanted to go to her sister’s house and 
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Ranjit agreed to take her away and then five persons stopped them and 

assaulted Ranjit and threw him into a pond.  

11. PW1 (Paban Gowala) had deposed that he knew the prosecutrix and 

after about a week of the incident, he heard that the victim was raped 

by five persons. Police came to the TE and the Manager asked him to 

show police the house of Bimal Panika (PW2) and he did so.  

12. PW2, according to the prosecution, is a vital witness who could identify 

the accused persons on the fateful night of the occurrence. His 

evidence goes to show that on the night of the alleged occurrence, he 

enjoyed “Dewali Mela” at the garden, returned home at midnight and 

went to sleep. After about half an hour, he heard a scream of a boy and 

a girl. He came out and saw that two boys were holding a boy and 

other two boys were holding a girl. He had also stated that the culprits 

who were holding the boy and the girl were the accused persons 

present in the dock namely Riten, Jenson and also one Nabar. The 

accused persons asked PW2 to return back as he had no business 

there. He requested the accused persons to release them as they were 

lovers but they did not do so. Accused Riten rather threatened him and 

so, PW2 returned his home. After a while, PW2 heard severe cry of the 

girl and then he came out and called his friend Ajit and both of them 

proceeded to the place wherefrom the cry was coming. On the way, 

they noticed the lover of the girl running towards Dewali Mandap in 

order to call people. As soon as they reached near the girl, the accused 

persons fled away and the girl was sitting and crying. On being asked, 

the victim girl told them that she was raped by the accused and others. 

Meanwhile, people from Puja Mandap also arrived and the girl was 

handed over to the Puja Committee.  

13. In his cross-examination, PW2 had deposed that the prosecutrix told 

the people of Puja Committee that she was raped. The house of Ajit is 

just beside the house of PW2. The place where he first saw the boy and 
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the girl was just behind his house. The defence had also taken a portion 

of his evidence as contradiction which was also proved through the 

investigating officer. PW2 had denied the defence suggestion that he 

could not identify the accused persons due to darkness.  

14. PW4 (Dr. (Mrs) B.N.Keot) is the medical officer who examined the 

prosecutrix on 15.11.2015 at Kanaklata Civil Hospital. It was opined 

that there was no symptoms and signs of recent sexual intercourse at 

the time of examination and that no injury mark was seen on her 

private parts and also that she appeared to be around 16 years of age. 

In her cross-examination, PW4 had deposed that she had stated about 

the age of the prosecutrix on the basis of radiological report and as per 

medical jurisprudence, the age of the prosecutrix may vary by two 

years on either side.  

15. PW5 (Ranjit Karmakar) is the boy who was with the prosecutrix on the 

fateful night of the occurrence and he got subsequently married to the 

prosecutrix. As per his evidence,  on the night of the alleged incident, 

he had been to Tulip TE to enjoy “Kalipuja”. At that time, he had a love 

affair with the prosecutrix. At around 1 am, the prosecutrix felt sleepy 

and requested PW5 to take her to her sister’s house situated nearby. 

When they were proceeding, they met four youths who stopped them. 

Then, two of the youths assaulted him and had thrown him into a pond. 

Other two youths took away the prosecutrix to a different direction. 

PW5 got out of the pond and ran towards the Puja Mandap to call other 

people. When he returned back to the PO along with three boys to 

rescue the prosecutrix, he found that the prosecutrix was already 

rescued by some boys. The prosecutrix told him that she had been 

raped by the culprits. The people of the committee asked PW5 about 

his relation with the prosecutrix and he told that they were in love with 

each other.  
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16. In his cross-examination, he had deposed that when he returned to the 

PO, he already found that the prosecutrix was rescued by some boys 

but they did not tell him wherefrom they rescued the prosecutrix. He 

also stated that he could not identify the culprits who assaulted him and 

who took away the prosecutrix. The defence also took a portion of his 

evidence in the court as contradiction and duly proved the same 

through the investigating officer. 

17. PW6 (Sri Krishna Gorait) had deposed that he knew accused Jenson 

Barla and Riten Gowala as they are his co-villagers. The alleged incident 

occurred in 2015 near Kali Puja Mandap in Tulip TE. It however, 

appears that this witness had denied to have any knowledge of this 

occurrence. He also stated in his cross-examination that he had a Pan 

shop at the Mela and he was all along inside his Pan shop. He also 

stated that police did not record his statement. Thus, from his entire 

evidence as well as the examination-in-chief, it appears that he is a 

hostile witness.   

18. PW7 (Sri Thaneswar Chutia) is the investigating officer of this case. It 

appears from his evidence that on 14.11.2015, an FIR was received 

from the Manager of Tulip TE and a case was registered and he was 

entrusted with the investigation. He visited the PO and prepared a 

sketch map which is Ext-2. He also recorded the statement of the 

witnesses and also got the statement of the prosecutrix recorded U/s 

164 CrPC. She was also sent for medical examination. Ext-3 is the FIR. 

After completion of investigation, chargesheet was laid by SI Ghana 

Kanta Baruah which is Ext-4.  

19. In his cross-examination, PW7 had deposed that the FIR reflects that a 

complaint was enclosed with the FIR but no such complaint could be 

seen in the record. He had also submitted that there is one complaint 

seen in the record filed by the prosecutrix and another filed by Bimal 

Panika. He had also stated that there is another complaint in the record 
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filed by one Ranjit Karmakar whereon his thumb impression could be 

seen. He had also deposed that no medical examination of Ranjit 

Karmakar could be done as he refused to undergo the medical 

examination. He did not examine the priest of the Kali Puja Mandap and 

also did not examine the President/Secretary of the Puja Committee. 

The contradictions elicited from the witnesses were duly proved through 

PW7.  

20. This is precisely the evidence on record. It is pertinent to point out here 

that in order to bring home a charge under any section under POCSO 

Act, 2012, the prosecution has to prove that the victim was below 18 

years of age and therefore, was a “child” within the meaning of POCSO 

Act, 2012. In the present case, it appears from the evidence of the 

medical officer (PW4) that the age of the alleged victim girl, at the time 

of her examination, was around 16 years as per radiological report. It 

was also deposed that as per medical jurisprudence, there can always 

be a variation of two years on either side. On the basis of this evidence, 

it was argued by the learned defence counsel that the age of the victim 

girl would be 18 years or above if the age is taken on the higher side 

and as such, no provision of POCSO Act is applicable here. I have 

carefully considered this aspect. It is true that except the medical 

evidence, the prosecution has not brought any other documentary form 

of evidence to establish the exact age of the alleged victim girl in this 

case. It is pertinent to mention here that in the case of Ram Deo 

Chauhan @ Raj Nath Vs. State of Assam, reported in AIR 2001 

SC 2231, the Hon’ble Apex Court had an occasion to observe as 

follows: 

“An X-ray ossification test may provide a surer basis for 

determining the age of an individual than the opinion of a 

medical expert but it can by no means be so infallible and 

accurate a test as to indicate the exact date of birth of the 

person concerned. Too much of reliance cannot be placed 
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upon textbooks, on medical jurisprudence and toxicology while 

determining the age of an accused. In this vast country with 

varied latitudes, heights, environment, vegetation and 

nutrition, the height and weight cannot be expected to be 

uniform. 

It is well settled that it is neither feasible nor desirable 

to lay down an abstract formula to determine the age 

of a person. The date of birth is to be determined on 

the basis of material on record and on appreciation of 

evidence adduced by the parties. The Medical evidence 

as to the age of a person, though a very useful guiding 

factor, is not conclusive and has to be considered along 

with other cogent evidence.” 

21. Thus, it would be seen from the aforesaid observations that medical 

opinion as to the age of a person is not always conclusive and has to be 

considered along with other cogent evidence. In the present case, the 

prosecutrix had deposed in her evidence that at the time of the alleged 

incident, she was about 14 years. Even when she appeared in the court 

to give evidence on 22.05.2019, her age was recorded as 18 years. The 

alleged incident took place on 13.11.2015. Her parents were not 

examined in this case and so, more evidence on her age could not 

come on record. But on the basis of the aforesaid evidence of the 

prosecutrix which had surfaced on record, I am of the view 

that the medical evidence cannot be given prominence and the 

prosecutrix has to be held to be of around 14 years of age at 

the time of the alleged incident.  

22. Now, before proceeding further, it is important to point out here that in 

a case of sexual assault, the evidence of victim alone is sufficient to 

bring home the guilt of the accused. Even corroboration is only a rule of 

prudence and not of law. In the case of State of Himachal Pradesh 



P a g e  | 10 
Special (POCSO) Case No. 46 of 2015  

Page 10 of 24 
 

Vs Sanjay Kumar @ Sunny, reported in (2017) 2 SCC 51, the 

Hon’ble Apex Court had observed as follows: 

“By now it is well settled that the testimony of a victim in cases 

of sexual offences is vital and unless there are compelling 

reasons which necessitate looking for corroboration of a 

statement, the courts should find no difficulty to act on the 

testimony of the victim of a sexual assault alone to convict the 

accused. No doubt, her testimony has to inspire confidence. 

Seeking corroboration to a statement before relying upon the 

same as a rule, in such cases, would literally amount to adding 

insult to injury. The deposition of the prosecutrix has, thus, to 

be taken as a whole. Needless to reiterate that the victim of 

rape is not an accomplice and her evidence can be acted upon 

without corroboration. She stands at a higher pedestal than an 

injured witness does.”  

23. Same view has been taken by the Hon’ble Apex Court in the case of 

Pattu Lal Vs State of Punjab, AIR 1996 SC 3197, which was relied 

on by the learned Spl. PP. In the present case, it would appear from the 

evidence of the prosecutrix that on the night of the incident, she along 

with her friend went to Tulip TE for enjoying Kali Puja. They were 

loitering around the place of Puja. Then she felt sleepy. She wanted to 

go to her sister’s house namely Munni. Then, while she and one Ranjit 

Karmakar (PW5) were on their way to her sister’s house, five youths 

stopped them. They assaulted Ranjit and threw him into a pond. 

Then they took the victim girl PW3 near the river bank. One of 

the youths forcibly raped her. She could not identify the boy 

due to darkness. When she shouted, one Bimal and Ajit came 

to her rescue but seeing them, the culprits fled away. Bimal 

told her that the culprits were Jenson Barla and others. She was 

told all the names by Bimal but she could remember only the name of 

Jenson Barla.  
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24. It is already stated above that corroboration is not required to act on 

the evidence of the prosecution in a case of sexual assault. But 

nonetheless, in the present case, it must be noted that the evidence of 

the prosecutrix receives substantial corroboration from the evidence of 

PW2. It would be seen from the evidence of PW2 that on the night of 

the alleged occurrence, while he was returning home from Dewali Mela, 

he noticed two boys holding a girl and another two holding a boy. PW2 

identified them in the dock and stated that the accused namely Riten, 

Jenson and Nabar were those culprits. PW2 then asked them to release 

the boy and the girl as they were lovers but the accused persons told 

him to go away as he had no business there. Accused Riten also 

threatened PW2 and so, PW2 left the place and returned to his house. 

After a while, PW2 heard severe scream of the girl and this time, he 

called one Ajit and moved towards the direction wherefrom the scream 

originated. Then, they saw the boy friend of the victim girl running 

towards the Puja Mandap rising from a pond. As soon as they reached 

near the victim girl, they saw the accused persons fleeing away from 

the PO and also noticed the victim girl sitting and crying. She also told 

them that accused and others have raped her.  

25. Thus, from the aforesaid evidence, it is very clear that PW2 could 

identify the accused persons as he saw them holding the boy and the 

victim girl and asked them to release them. PW2 thus, had an occasion 

to interact with the culprits and so, he definitely identified them and 

that is why he tried to secure release of the victim girl and her boy 

friend from the hands of the accused persons though the accused 

persons did not pay heed to his request. Little while thereafter, when 

he heard the sharp scream of the girl, he came to the PO along with 

one Ajit, he saw the prosecutrix crying and also saw the accused 

persons running away from the PO. The prosecutrix told him that the 

accused persons had raped her.  
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26. Thus, though PW2 did not see the actual occurrence of rape on the 

prosecutrix but the fact that he saw the accused persons holding the 

boy and the victim girl, the fact that he requested the accused persons 

to release them as they were lovers, the fact that PW2 was threatened 

by accused Riten Gowala telling that he had no business there, the fact 

that after a little while, he heard a sharp cry of the victim girl and came 

to the PO, the fact that he saw the accused persons running away from 

the PO, the fact that he saw the victim girl sitting and crying and also 

the fact that she told him that the accused persons have raped her are 

all relevant facts within the meaning of Section 6 of the Evidence Act 

being part of the same transaction. This also clearly establishes the 

identity of the accused persons and their complicity in the 

commission of the alleged offence.   

27. The learned defence counsel had argued that the accused persons have 

been falsely implicated in this case. It is relevant to point out here that 

a foundation for false implication has to be laid by the defence in the 

evidence. There is absolutely nothing in the evidence on record to show 

as to why PW2 would falsely implicate the accused persons. No plea of 

previous enmity nor has any such plea of like nature been taken by the 

defence in this case. Moreover, it is to be noted that PW2 and the 

accused persons hailed from the Tulip Tea Estate whereas admittedly 

the victim girl and her boy friend hailed from a different locality. There 

is no reason why PW2 would support of version of the prosecutrix 

falsely implicating the accused persons who were rather known to him. 

Thus, the plea of false implication does not sound good in the facts and 

circumstances of this case.  

28. It is also relevant to point out here that PW5 who was the boy friend of 

the prosecutrix had also clearly deposed that while he and the 

prosecutrix was proceeding to her sister’s house, they were stopped by 

four youths. Two of them assaulted him and had thrown him into a 

pond. Another two took away the prosecutrix to a different direction. 
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PW5 however managed to rise from the pond and ran towards the Puja 

Mandap to call other people for the rescue of the prosecutrix. PW2 had 

also deposed that he saw PW5 running towards Puja Mandap to call 

other people. It further appears from the evidence that when PW5 

returned to the PO along with three boys to rescue his girl friend, he 

found that she was already rescued by some boys. Thus, it would 

clearly appear that there is substantial corroboration among the 

evidence of PW2, PW5 and the prosecutrix PW3. PW5 also genuinely 

stated that he could not identify any of the culprits and it is bound to be 

so as there was darkness all around and he also admittedly hailed from 

a different locality which is clear from the evidence on record.  

29. It is true, as argued by the learned defence counsel, that the case of 

sexual intercourse is not supported by the medical evidence on record 

as the doctor who examined the prosecutrix had opined that no sign 

and symptoms of recent sexual intercourse could be detected at the 

time of examination. It was also opined that no injury mark was also 

seen on her private parts. In this regard, it would point out that the law 

is well-settled that in a case of sexual assault, the evidence of the 

prosecutrix is of paramount importance and the oral testimony of the 

prosecutrix has always, primacy over medical evidence. In my humble 

opinion, therefore, this aspect need not be further gone into.  

30. It was further argued by the learned defence counsel that the evidence 

of PW2, PW3 and PW5 suffers from serious contradictions and 

therefore, cannot be relied upon. On perusal of the evidence on record, 

I have found that the defence has taken on record certain paragraphs 

from the evidence of the aforesaid witnesses as omissions on vital facts 

and therefore, termed them as contradictions. They were also proved 

through the investigating officer PW7. I have gone through the 

evidence of all the aforesaid witnesses and also those parts which have 

been elicited as contradictions. I have also gone through their previous 

statements recorded U/s 161 CrPC in the case diary in exercise of the 
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power conferred by Sec. 172 (2) of the CrPC. Needless to mention 

that a criminal court has the power U/s 172 (2) of the CrPC to 

go through the entries made in the case diary, not as evidence 

but to aid it in any enquiry or trial. On such perusal of their 

previous statements recorded U/s 161 CrPC, what is noticeable is that 

all the aforesaid witnesses have neither deviated from their previous 

statements nor did any of them omit to state any vital fact which they 

stated in the court. The only deviation which was noted was with 

regard to the manner and terms of narration of the facts. Now, 

it is a matter of common knowledge that no person can be expected to 

use the same words/terms or manner while deposing a story before the 

court as he used while stating the same story on a previous occasion. 

Therefore, what the court is required to see is the substance of the 

deposition and not its form. On perusal of the evidence of the aforesaid 

witnesses given in the court as well as their version before the 

investigating officer, I have found that their evidence in the court was 

substantially same and there was no significant/remarkable deviation so 

as to term them as “contradiction” within the meaning of law. It would 

thus, be seen that the evidence of PW2, PW5 and that of the 

prosecutrix is fully convincing and corroborative of each other. There is 

apparently nothing on record to disbelieve their evidence. The 

evidence rendered by them is genuine and natural in the facts 

and circumstances of this case and as such, inspires confidence 

of this court.  

31. It was also argued that PW5 deposed in his evidence that he was 

assaulted and was thrown into a pond but he was not medically 

examined to show the injuries sustained by him. It is true that PW5 was 

not medically examined but PW7, the investigating officer had clearly 

stated that PW5 refused to undergo medical examination as he 

sustained minor injuries. It is also not the case of the prosecution that 
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PW5 sustained serious/grievous injuries. In view of the above position, 

the fact that PW5 was not medically examined is of no consequence.  

32. It was also argued that the sister of the prosecutrix namely Munni and 

one Ajit who accompanied PW2 to the PO to rescue the prosecutrix on 

the fateful night were not examined by the prosecution and their non-

examination is fatal to the prosecution. I have considered this aspect as 

well. The law is well settled that it is not necessary for the prosecution 

to examine each and every witness of a case. Non examination of a 

witness becomes fatal to the prosecution only when his evidence 

appears to the court to be of such a nature as would throw sufficient 

light on veracity of the case of the prosecution. Munni was the sister of 

the prosecutrix and the prosecutrix was proceeding to her house on 

that fateful night when the alleged occurrence took place. There is 

nothing in the evidence on record to show that Munni had any direct 

knowledge of the alleged incident. She is therefore, not a material 

witness to the prosecution. As far as Ajit is concerned, it is true that he 

accompanied PW2 to the PO to rescue the prosecutrix. But his non-

examination cannot be said to be fatal to the prosecution as the 

evidence adduced by the prosecution in this case clearly establishes the 

case of the prosecution. If there had been inherent infirmities in the 

case of the prosecution, then perhaps non-examination of Ajit could 

have been rated as fatal to the prosecution. But since the evidence 

adduced by the prosecution does not suffer from any infirmity and it 

clearly establishes the case of the prosecution, non examination of a 

particular witness cannot be said to have eroded the credibility of the 

entire prosecution version which is otherwise clearly established by the 

available evidence on record.   

33. It was further argued that in the present case, the informant who was 

the Manager of Tulip Tea Estate has not been examined by the 

prosecution. It was further argued that no family member of the 

prosecutrix lodged the FIR in this case. It was also argued that the 
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original FIR was suppressed in this case and so, the prosecution has 

suppressed the genesis of the case. It was also argued that there were 

altogether 4 (four) FIRs in the case and it is not clear on the basis of 

which FIR, the investigation commenced and so, the entire basis of the 

case of the prosecution is at fault and the prosecution case is bound to 

fail on this count alone. I have given my anxious consideration to these 

aspects.  

34. First of all, let me point out that there is no requirement in law that the 

informant of a case must be examined by the prosecution. In a criminal 

case, the information relating to the commission of a cognizable offence 

can be given by anyone who has or who acquires knowledge of the 

commission of the same. There is no requirement of law that the first 

informant has to be a close relative of the injured or the victim of crime. 

This apart, the first informant is only a witness to a prosecution case 

like any other witness in the case and he does not acquire any special 

status in the case. He may not be considered for examination as a 

witness in the case if the prosecutor supposes that his examination is 

not necessary for the prosecution. At times, he may be considered as a 

material witness if he was a star witness to the occurrence and had 

direct knowledge of the occurrence. All these depend on the facts and 

circumstances of each case but there is no strict requirement of law 

that a first informant must always be examined in a criminal case. 

35. As far as the suppression of the original FIR and filing of multiple FIR is 

concerned, I am of the view that the said argument has no relevance in 

this case. It is true that PW7, the investigating officer had deposed in 

his evidence that the FIR was received on 14.11.2015. The said FIR 

reflects that the original complaint filed by the complainant was 

enclosed with the FIR but no such complaint was found with the FIR. 

PW7 had further deposed that he found a complaint in the case diary 

which was signed by one Lakhi Karmakar. He found another complaint 

in the case diary being signed by Bimal Panika. PW7 further stated that 
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he found one more complaint in the case diary wherein the thumb 

impression of one Ranjit Karmakar could be seen. It is on the basis of 

this evidence of PW7 that the argument of suppression of original FIR 

and filing of multiple FIRs was advanced. I have carefully considered 

this aspect. It is pertinent to indicate here that PW7 clearly stated in his 

evidence that on 14.11.2015, an FIR was received from one Sri Anup 

Kumar, the General Manager of Tulip TE based on which, Dhekiajuli PS 

Case No. 695/2015 U/s 376 (f)/34 IPC R/w Sec. 4 of POCSO Act was 

registered and he was entrusted with the investigation of the case. It is 

therefore, clear that the FIR lodged by Sri Anup Kumar was treated to 

be the first information and accordingly the case was registered. 

Therefore, all other information, even if received by police is all 

insignificant as the investigation undoubtedly commenced on the basis 

of the information of Sri. Anup Kumar. There is therefore, no question 

of suppression of any original information. Moreover, it is relevant to 

point out here that in the case of T.T. ANTONY Vs STATE OF 

KERALA AND OTHERS, reported in AIR 2001 SC 2637, it was 

observed by the Hon’ble Apex Court as follows: 

“It is quite possible and it happens not 

infrequently that more information than one are 

given to a police officer in charge of a police 

station in respect of the same incident involving 

one or more than one cognizable offence. In such a 

case he need not enter every one of them in the 

station house diary and this is implied in Section 

154 of Cr.P.C. Apart from a vague information by a 

phone call or a cryptic telegram, the information 

first entered in the station house diary, kept for 

this purpose, by a police officer in charge of a 

police station is the First Information Report - 

F.I.R. postulated by Section 154 of Cr. P.C.” 
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36. From the aforesaid observations, it is clear that there may be more 

information than one received by a police officer in connection with the 

same occurrence but the information which was received first in point 

of time and registered as such, would only be treated as FIR. In view of 

the aforesaid position of law, the defence argument does not hold 

water. 

37. It would not be out of place to mention here that in the present case, a 

statutory presumption would operate in favour of the prosecution. Sec. 

29 of the POCSO Act, 2012 provides as follows: 

“Where a person is prosecuted for committing or abetting 

or attempting to commit any offence under sections 3, 5, 

7 and section 9 of this Act, the Special Court shall 

presume, that such person has committed or abetted or 

attempted to commit the offence, as the case may be 

unless the contrary is proved.” 

38. This is a case wherein the charge has been framed against the accused 

persons U/s 5 (g) of the POCSO Act. Therefore, the above presumption 

would undoubtedly apply. The above presumption is a statutory one 

and the court is bound to raise the said presumption in favour of the 

prosecution. In the present case, the prosecution has established by the 

evidence on record that the accused persons were the perpetrators of 

the crime. The identity of the accused persons is also fully established 

by the evidence on record and particularly the evidence of the 

prosecutrix and PW2 clearly goes to show the complicity of the accused 

persons in the commission of the alleged offence. It is therefore, 

incumbent on this court to raise the presumption in favour of the 

prosecution as postulated in Sec. 29 of the Act unless the contrary is 

proved by the defence. The defence was therefore, duty-bound to 

bring materials on record to show that the defence version was true. 

But no such cogent and convincing materials could be brought on 
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record to show that the accused persons are innocent and had no 

complicity in the alleged occurrence. Thus, in absence of any such 

material, this court is bound to raise a presumption of guilt against the 

accused persons in the face of the cogent and convincing evidence 

adduced by the prosecution. 

39. It would now be seen that in this case, the charge against the accused 

persons is U/s 5 (g) of the POCSO Act, 2012. Sec. 5 (g) deals with the 

definition of “Gang penetrative sexual assault” which in turn, 

becomes punishable U/s 6 of the Act. Sec. 5 (g) reads as follows: 

“(g) whoever commits gang penetrative sexual assault on 

a child. 

Explanation.--When a child is subjected to sexual 

assault by one or more persons of a group in 

furtherance of their common intention, each of 

such persons shall be deemed to have committed 

gang penetrative sexual assault within the meaning 

of this clause and each of such person shall be 

liable for that act in the same manner as if it were 

done by him alone;”  

40. In the present case, it would appear from the evidence of the 

prosecutrix and also the evidence of PW2 and PW5 that the prosecutrix 

and her boy friend (PW5) were stopped by four youths out of whom, 

two were identified by PW2. They are Jenson Barla and Riten Gowala. 

Two of them were holding the prosecutrix and other two were holding 

PW5. Then, PW5 was assaulted and was thrown into a pond. The other 

two youths took away the prosecutrix to the river bank. When PW2 

noticed them, he requested the accused persons to release the 

prosecutrix and her boy friend but his request was turned down and he 

was threatened to leave the place as he had no business there. When 

PW2 reappeared at the PO hearing the sharp cry of the prosecutrix, he 
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found her sitting and crying and also saw the accused persons running 

away from the PO. The prosecutrix then told him that the accused 

persons had committed rape on her. PW2 identified two accused 

persons namely Jenson Barla and Riten Gowala but he could not name 

the other accused persons. Be that as it may but from the evidence on 

record and also from the manner in which the entire act was carried out 

by all the culprits, it becomes apparent that all of them committed the 

offence in furtherance of their common intention and as such, they are 

liable to be punished accordingly.  

41. Thus, from the evidence on record, it becomes clear that the accused 

persons namely Riten Gowala and Jenson Barla, on the night of the 

incident, committed gang penetrative sexual assault on the prosecutrix. 

There is however, not even an iota of evidence on record to show the 

involvement of accused Nazrul Islam in the commission of the offence. 

None of the witnesses deposed anything about his involvement, not 

even PW2 who named only Riten Gowala and Jenson Barla and also 

identified them in the dock. For the aforesaid reason, I am of the 

view that no culpability can be attributed to accused Nazrul 

Islam. He is not found guilty of any offence as charged and as 

such, acquitted of the same and set at liberty forthwith.  

42. In the result and for the reasons and discussions made herein 

above, I have no hesitation in my mind in holding that the 

prosecution has succeeded in proving the charge against 

accused Jenson Barla and Riten Gowala. They are hence, found 

guilty of the offence U/s 5 (g) of POCSO Act, 2012 which is 

punishable U/s 6 of POCSO Act and convicted accordingly.  

43. I would fail in my duty if I do not make a mention of the fact that there 

was an irregularity while framing the charge in this case. The charge 

was framed U/s 5 (g) of POCSO Act, 2012 but the penal section i.e Sec. 

6 of the Act, has not been mentioned in the order of charge. On careful 
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consideration of this aspect, I am of the view that the accused persons 

facing the trial were well aware of the charge brought against them as 

Sec. 5 (g) of POCSO defines the very offence in categorical and 

elaborate terms. Sec. 6 of the Act merely prescribes the punishment 

therefor. So, having considered the provision of Sec 215 and Sec 

464 of the CrPC, I am of the firm view that the said irregularity 

has not occasioned a failure of justice and so, inconsequential 

in nature.     

44. Since the offence U/s 6 of POCSO Act, 2012 is punishable with 

imprisonment for life, the provision of Sec. 360 of the CrPC or the 

provisions of Probation of Offenders Act, 1958 cannot be applicable. 

45. HEARING ON QUESTION OF SENTENCE:  

Sec. 235 (2) of the CrPC is a mandatory provision of law. The court is 

required to hear the accused on the question of sentence. I have 

accordingly heard both the accused persons. They have stated that 

they are poor Tea Garden labourers and are sole bread winners of their 

respective families. They are also stated to be married having wives and 

children and so, they prayed for leniency in the matter of imposition of 

sentence.  

46. Having so heard and on conviction as aforesaid, each of the aforesaid 

accused persons namely Riten Gowala and Jenson Barla is sentenced to 

suffer RI for 10 (Ten) years and to pay a fine of Rs. 10,000/- 

(Ten thousand) each and in default of payment of fine, to 

suffer further RI for 6 (Six) months each u/s 6 of POCSO Act, 

2012.  

47. The period of detention already undergone by the accused persons 

shall be set off.  
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48. COMPENSATION TO VICTIM: 

I have considered the provision of Sec. 33 (8) of POCSO Act, 2012 and 

also Rule 7 of POCSO Rules, 2012. Having considered the facts and 

broad circumstances of this case under which the offence was 

committed and all other relevant aspects of this case including the age 

of the victim, her social background as perceivable from the evidence 

and severity of the mental trauma presumably suffered by the victim, I 

am of the considered view that an order as to compensation deserves 

to be suo moto, passed in favour of the victim girl. In this regard, I 

have also duly considered the directions rendered by the Hon’ble 

Apex Court in the case of Nipun Saxena and Another Vs Union of 

India and Others, WP(C) No. 565 of 2012 dated. 05.09.2018.  

49. It is therefore, directed that a compensation which is 

quantified at Rs. 3,00000/- (Rupees Three lakh) shall be paid 

to the victim girl by the District Legal Services Authority, 

Tezpur after complying with the norms and procedures 

prescribed therefor. Let a copy of this judgment be also sent to 

the District Legal Services Authority, Tezpur, for doing the 

needful as directed above.  

50. It appears from the order dated 14.2.2019 and 28.2.2019 that 

the learned counsel Mr. B. Borthakur was appointed as Legal 

Aid Counsel for both the aforesaid convicted accused persons. 

He would accordingly be entitled to his remuneration as per 

relevant rules. The DLSA, Tezpur shall do the needful in this 

regard.  

51. I also put on record my deep appreciation to the learned 

Special PP namely Sri S.K. Moitra as well as to the learned 

defence counsel namely Sri B. Borthakur for assisting this court 
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in disposal of this case pending since 2015 by advancing their 

arguments for nearly two hours in Virtual Court and through 

Video Conference while the entire Nation is passing through a 

very crucial phase in the wake of Corona virus/Covid-19 

pandemic.          

52. Let a free copy of this judgment be forthwith furnished to the accused 

persons. 

53. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

  Given under my hand and seal of this court on the 25th 

day of June/2020. 

Typed and Corrected by me:                  

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 
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PROSECUTION WITNESSES:  

PW1 (Sri Paban Gowala) 

PW2 (Sri.Bimal Panika) 

PW3 (Smt. XXX) 

PW4 (Dr. Mrs. B.N.Keot) 

PW5 (Sri Ranjit Karmakar) 

PW6 (Sri Krishna Gorait) 

PW7 (Sri Thaneswar Chutia) 

 

PROSECUTION EXHIBITS: 

Ext-1: Medical Report. 
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Ext-2: Sketch Map 

Ext-3: FIR 

Ext-4: Chargesheet. 

DEFENCE WITNESSES: 

None 

DEFENCE EXHIBITS: 

NIL. 

 
 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 


